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Appendix J1 Natural England’s Advice on BAEP Derogation Case - Alternatives and 

Compensation Measures 

Introduction 

This Appendix includes comments on the following documents submitted by the Applicant at 

Deadline 2: 

• Without Prejudice Habitat Regulations Assessment Derogation Case: Assessment of 

Alternative Solutions [REP2-011] 

• Without Prejudice Habitat Regulations Assessment Derogation Case: Compensatory 

Measures [REP2-013] 

Summary 

As set in our written representations and Deadline 2 submission [RR-021, REP2-045], the 

Application and subsequent submissions have insufficient data and as a result the assessment 

of the potential impacts remains incomplete. Therefore, in relation to ornithological issues 

Natural England has only been able to highlight uncertainties with the Application and 

subsequent documents and raise concerns on the potential impact pathways to 

classified/notified features and the associated risks. We are unable to clearly define the 

significance of these risks until further information has been provided. 

Under the Habitat Regulations and following the precautionary principle therein, where there 

is scientific doubt (i.e., uncertainties) we cannot rule out an adverse effect on integrity (AEoI) 

of the protected sites. Our advice therefore remains unchanged to that in our written 

representations. 

Natural England’s initial view of the compensation measures identifies that the information 

provided is at a high level and does not provide enough detail or certainty to have confidence 

that an AEoI can be offset. Once the Applicant has submitted an updated derogations case, 

we can review and provide further advice on ecological merits of the compensation measures 

and their adequacy in addressing our concerns.  
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Annex 1: Natural England ‘check list’ for compensatory measure submissions 

Natural England has developed a checklist of those aspects of compensatory measures that 

need to be described in detail when developers are submitting or updating applications where 

impacts on MPAs are anticipated. Whilst not exhaustive, it lists key areas where sufficient 

detail is needed to provide the Secretary of State with appropriate confidence that 

compensatory measures can be secured.  

a) What, where, when: clear and detailed statements regarding the location and 

design of the proposal. 

b) Why and how: ecological evidence to demonstrate compensation for the impacted 

site feature is deliverable in the proposed locations 

c) For measures on land, demonstrate that on the ground construction deliverability 

is secured and not just the requirement to deliver in the DCO e.g.  landowner 

agreement is in place.  For measures at sea, demonstrate that measures have 

been secured e.g. agreements with other sea or seabed users. 

d) Policy/legislative mechanism for delivering the compensation (where needed) 

e) Agreed DCO/DML conditions 

f) Clear aims and objectives of the compensation 

g) Mechanism for further commitments if the original compensation objectives are not 

met – i.e. adaptive management  

h) Clear governance proposals for the post-consent phase – we do not consider 

simply proposing a steering group is sufficient 

i) Ensure development of compensatory measures is open and transparent as a 

matter of public interest, including how information on the compensation would be 

publicly available 

j) Timescales for implementation especially where compensation is part of a strategic 

project, including how timescales relate to the ecological impacts from the 

development 

k) Commitments to ongoing monitoring of measure performance against clear 

objectives with specified success criteria  

l) Proposals for ongoing ‘sign off’ procedure for implementing compensation 

measures throughout the lifetime of the project, including implementing feedback 

loops from monitoring. 

m) Continued annual management of the compensation area, including to ensure 

other factors are not hindering the success of the compensation e.g. changes in 

habitat, increased disturbance as a result of subsequent plans/projects. 




